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1630) and, with respect to public enti-
ties, the regulations of the Department
of Justice under title II of the ADA (28
CFR part 35).

(e) Transportation systems operated
by private clubs or establishments ex-
empted from coverage under title II of
the Civil Rights Act of 1964 (42 U.S.C.
2000-a(e)) or religious organizations or
entities controlled by religious organi-
zations are not subject to the require-
ments of this part.

(f) If a parent private company is not
primarily engaged in the business of
transporting people, or is not a place of
public accommodation, but a sub-
sidiary company or an operationally
distinct segment of the company is pri-
marily engaged in the business of
transporting people, the transportation
service provided by the subsidiary or
segment is subject to the requirements
of this part for private entities pri-
marily engaged in the business of
transporting people.

(g) High-speed rail systems operated
by public entities are subject to the re-
quirements of this part governing
intercity rail systems.

(h) Private rail systems providing
fixed route or specified public transpor-
tation service are subject to the re-
quirements of §37.107 with respect to
the acquisition of rail passenger cars.
Such systems are subject to the re-
quirements of the regulations of the
Department of Justice implementing
title III of the ADA (28 CFR part 36)
with respect to stations and other fa-
cilities.

§37.39 [Reserved]

Subpart C—Transportation
Facilities

§37.41 Construction of transportation
facilities by public entities.

(a) A public entity shall construct
any new facility to be used in providing
designated public transportation serv-
ices so that the facility is readily ac-
cessible to and usable by individuals
with disabilities, including individuals
who use wheelchairs. This requirement
also applies to the construction of a
new station for use in intercity or com-
muter rail transportation. For pur-
poses of this section, a facility or sta-
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tion is ‘“‘new’”’ if its construction begins
(i.e., issuance of notice to proceed)
after January 25, 1992, or, in the case of
intercity or commuter rail stations,
after October 7, 1991.

(b) (1) Full compliance with the re-
quirements of this section is not re-
quired where an entity can dem-
onstrate that it is structurally imprac-
ticable to meet the requirements. Full
compliance will be considered struc-
turally impracticable only in those
rare circumstances when the unique
characteristics of terrain prevent the
incorporation of accessibility features.

(2) If full compliance with this sec-
tion would be structurally impracti-
cable, compliance with this section is
required to the extent that it is not
structurally impracticable. In that
case, any portion of the facility that
can be made accessible shall be made
accessible to the extent that it is not
structurally impracticable.

(3) If providing accessibility in con-
formance with this section to individ-
uals with certain disabilities (e.g.,
those who use wheelchairs) would be
structurally impracticable, accessi-
bility shall nonetheless be ensured to
persons with other types of disabilities
(e.g., those who use crutches or who
have sight, hearing, or mental impair-
ments) in accordance with this section.

[66 FR 45621, Sept. 6, 1991, as amended by 71
FR 63266, Oct. 30, 2006]

§37.42 Service in an integrated setting
to passengers at intercity, com-
muter, and high-speed rail station
platforms constructed or altered
after February 1, 2012.

(a) In addition to meeting the re-
quirements of sections 37.9 and 37.41, an
operator of a commuter, intercity, or
high-speed rail system must ensure, at
stations that are approved for entry
into final design or that begin con-
struction or alteration of platforms on
or after February 1, 2012, that the fol-
lowing performance standard is met:
individuals with disabilities, including
individuals who use wheelchairs, must
have access to all accessible cars avail-
able to passengers without disabilities
in each train using the station.

(b) For new or altered stations serv-
ing commuter, intercity, or high-speed
rail lines or systems, in which no track
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passing through the station and adja-
cent to platforms is shared with exist-
ing freight rail operations, the per-
formance standard of paragraph (a) of
this section must be met by providing
level-entry boarding to all accessible
cars in each train that serves the sta-
tion.

(c) For new or altered stations serv-
ing commuter, intercity, or high-speed
rail lines or systems, in which track
passing through the station and adja-
cent to platforms is shared with exist-
ing freight rail operations, the railroad
operator may comply with the per-
formance standard of paragraph (a) by
use of one or more of the following
means:

(1) Level-entry boarding;

(2) Car-borne lifts;

(3) Bridge plates, ramps or other ap-
propriate devices;

(4) Mini-high platforms, with mul-
tiple mini-high platforms or multiple
train stops, as needed, to permit access
to all accessible cars available at that
station; or

(b) Station-based lifts;

(d) Before constructing or altering a
platform at a station covered by para-
graph (c) of this section, at which a
railroad proposes to use a means other
than level-entry boarding, the railroad
must meet the following requirements:

(1) If the railroad operator not using
level-entry boarding chooses a means
of meeting the performance standard
other than using car-borne lifts, it
must perform a comparison of the costs
(capital, operating, and life-cycle
costs) of car-borne lifts and the means
chosen by the railroad operator, as well
as a comparison of the relative ability
of each of these alternatives to provide
service to individuals with disabilities
in an integrated, safe, timely, and reli-
able manner. The railroad operator
must submit a copy of this analysis to
FTA or FRA at the time it submits the
plan required by paragraph (d)(2) of
this section.

(2) The railroad operator must sub-
mit a plan to FRA and/or FTA, describ-
ing its proposed means to meet the per-
formance standard of paragraph (a) of
this section at that station. The plan
must demonstrate how boarding equip-
ment or platforms would be deployed,
maintained, and operated; and how per-

§37.42

sonnel would be trained and deployed
to ensure that service to individuals
with disabilities is provided in an inte-
grated, safe, timely, and reliable man-
ner.

(3) Before proceeding with con-
structing or modifying a station plat-
form covered by paragraphs (c¢) and (d)
of this section, the railroad must ob-
tain approval from the FTA (for com-
muter rail systems) or the FRA (for
intercity rail systems). The agencies
will evaluate the proposed plan and
may approve, disapprove, or modify it.
The FTA and the FRA may make this
determination jointly in any situation
in which both a commuter rail system
and an intercity or high-speed rail sys-
tem use the tracks serving the plat-
form. FTA and FRA will respond to the
railroad’s plan in a timely manner, in
accordance with the timetable set
forth in paragraphs (d)(3)(i) through
(d)(3)(iii) of this paragraph.

(i) FTA/FRA will provide an initial
written response within 30 days of re-
ceiving a railroad’s written proposal.
This response will say either that the
submission is complete or that addi-
tional information is needed.

(ii) Once a complete package, includ-
ing any requested additional informa-
tion, is received, as acknowledged by
FRA/FTA in writing, FRA/FTA will
provide a substantive response accept-
ing, rejecting, or modifying the pro-
posal within 120 days.

(iii) If FTA/FRA needs additional
time to consider the railroad’s pro-
posal, FRA/FTA will provide a written
communication to the railroad setting
forth the reasons for the delay and an
estimate of the additional time (not to
exceed an additional 60 days) that FRA/
FTA expect to take to finalize a sub-
stantive response to the proposal.

(iv) In reviewing the plan, FRA and
FTA will consider factors including,
but not limited to, how the proposal
maximizes accessibility to individuals
with disabilities, any obstacles to the
use of a method that could provide bet-
ter service to individuals with disabil-
ities, the safety and reliability of the
approach and related technology pro-
posed to be used, the suitability of the
means proposed to the station and line
and/or system on which it would be
used, and the adequacy of equipment
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and maintenance and staff training and
deployment.

(e) In any situation using a combina-
tion of high and low platforms, a com-
muter or intercity rail operator shall
not employ a solution that has the ef-
fect of channeling passengers into a
narrow space between the face of the
higher-level platform and the edge of
the lower platform.

(1) Except as provided in paragraph
(e)(2) of this paragraph, any obstruc-
tions on a platform (mini-high plat-
forms, stairwells, elevator shafts, seats
etc.) shall be set at least six feet back
from the edge of a platform.

(2) If the six-foot clearance is not fea-
sible (e.g., where such a clearance
would create an insurmountable gap on
a mini-high platform or where the
physical structure of an existing sta-
tion does not allow such clearance),
barriers must be used to prevent the
flow of pedestrian traffic through these
narrower areas.

(f) For purposes of this part, level-
entry boarding means a boarding plat-
form design in which the horizontal
gap between a car at rest and the plat-
form is no more than 10 inches on tan-
gent track and 13 inches on curves and
the vertical height of the car floor is
no more than 5.5 inches above the
boarding platform. Where the hori-
zontal gap is more than 3 inches and/or
the vertical gap is more than % inch,
measured when the vehicle is at rest,
the horizontal and vertical gaps be-
tween the car floor and the boarding
platform must be mitigated by a bridge
plate, ramp, or other appropriate de-
vice consistent with 49 CFR 38.95(c) and
38.125(c).

[76 FR 57935, Sept. 19, 2011]

EFFECTIVE DATE NOTE: At 76 FR 57935,
Sept. 19, 2011, §37.42 was added, effective Oct.
19, 2011.

§37.43 Alteration of transportation fa-
cilities by public entities.

(a)(1) When a public entity alters an
existing facility or a part of an existing
facility used in providing designated
public transportation services in a way
that affects or could affect the
usability of the facility or part of the
facility, the entity shall make the al-
terations (or ensure that the alter-
ations are made) in such a manner, to

49 CFR Subtitle A (10-1-11 Edition)

the maximum extent feasible, that the
altered portions of the facility are
readily accessible to and usable by in-
dividuals with disabilities, including
individuals who use wheelchairs, upon
the completion of such alterations.

(2) When a public entity undertakes
an alteration that affects or could af-
fect the usability of or access to an
area of a facility containing a primary
function, the entity shall make the al-
teration in such a manner that, to the
maximum extent feasible, the path of
travel to the altered area and the bath-
rooms, telephones, and drinking foun-
tains serving the altered area are read-
ily accessible to and usable by individ-
uals with disabilities, including indi-
viduals who use wheelchairs, upon
completion of the alterations. Provided,
that alterations to the path of travel,
drinking fountains, telephones and
bathrooms are not required to be made
readily accessible to and usable by in-
dividuals with disabilities, including
individuals who use wheelchairs, if the
cost and scope of doing so would be dis-
proportionate.

(3) The requirements of this para-
graph also apply to the alteration of
existing intercity or commuter rail
stations by the responsible person for,
owner of, or person in control of the
station.

(4) The requirements of this section
apply to any alteration which begins
(i.e., issuance of notice to proceed or
work order, as applicable) after Janu-
ary 25, 1992, or, in the case of intercity
and commuter rail stations, after Octo-
ber 7, 1991.

(b) As used in this section, the phrase
to the maximum extent feasible applies to
the occasional case where the nature of
an existing facility makes it impos-
sible to comply fully with applicable
accessibility standards through a
planned alteration. In these cir-
cumstances, the entity shall provide
the maximum physical accessibility
feasible. Any altered features of the fa-
cility or portion of the facility that
can be made accessible shall be made
accessible. If providing accessibility to
certain individuals with disabilities
(e.g., those who use wheelchairs) would
not be feasible, the facility shall be
made accessible to individuals with
other types of disabilities (e.g., those
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